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Abstract

A Study on Human and Aninal Patent
- With a Focus on the Patentability of Them -

by You, Young Sun

Departnent of Law, G aduate School of Seoul National Lhiversity

As the concern about the biotechnology's enormous benefits to the
mankind is growing, each nation of the world is concentrating on the
supporting biotechnology as the important industry of the future. Thanks to
the active supporting of each nation, the biotechnology is making remarkable
progress, but it is bringing about many legal and ethical problems. So it is
necessary to study the legal boundary of the biotechnological research.

Many legal and ethical problems which biotechnology brings about are
conspicuous in the spheres of the invention of the human and the animal,
and the heart of those problems is whether we can patent them like other
science and technology. That is the motive of studing the patentability of
them in this article.

In the field patent, the developed countries such as the USA are tend to
patent the biotechnological invention more easily to promote it and occupy
the economical benefits prior to other countries with the more advanced
technology, and recently they patent even the invention of the human.

This tendency may bring us the hazards such as the destruction of the
ecosystem and environment through the cruel operation and transformation
of the lives, and makes us worry about the possibility of monopolizing or
trading even man as well as other living things because a patent right is

monopolistic and economic.
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Therefore it is required to place restriction or limits upon the patenting
life, but the excessive restriction or limiting may make it withered to
research the biotechnology which is very useful to us. So we have to find
out the proper and harmonious restriction or limits on it in the consideration
of the both sides.

By the way, because there is a wide difference of legal and ethical
valuation between the invention of the human and the animal, there is
necessarily a clear difference between them in the establishment of the
limits.

About the invention of the animal, it is patentable principally, for it is
valuated to be the one of the man's utilization and development of the
nature, but we have to control the patenting of it by the proper application
of the public order clause which is prescribed as the one of the reason for
not patenting in the patent law.

On the other hand, about the invention of the human including the
invention of human genes, we cannot patent it, because the patenting of it
can make it possible that they monopolize or trade man, and we also have
to ban the research itself if there is a fear of injuring the dignity of man by
it. Moreover, to secure the banning, it is necessary that we legislate
criminal punishments as well as civil and administrative punishments.

Additionally, because it is the common concern of the mankind how to
deal with the inventions legally, the world need to have a conference about
it, and it is necessary for each nation of the world to get out of the narrow
view of only sticking to its own benefits at hand, to reach to an agreement
from a broader viewpoint of looking to the development and happiness of
the whole world.

Keywords : Animal Patent, Animal Cloning, Transgenic Animal, Human

Patent, Human Cloning, Embryo, Genes

Student Number : 96275 - 550
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